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The following e-filed documents, listed by NYSCEF document number (Motion 004) 71, 72, 73, 74, 75,

76,77,78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100 107, 108
122 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133 136,137

were read on this motion to/for - SUMMARY JUDGMENT (AFTER JOINDER

The following e-filed documents, listed by NYSCEF document number (Motion 005) 101, 102, 104, 106

were read on this motion to/for : : ) - SEAL

The following e-filed documents, listed by NYSCEF document number (Motlon 006) 109, 110, 111, 112,
113, 114, 115, 116, 117, 118, 119, 120, 121, 134, 135, 138

were read on this motion to/for SUMMARY JUDGMENT (AFTER JOINDER

Motions sequence numbers 004, 005 and 006 are consolidated for disposition. This action

involves a coverage dispute between plaintiff Nouveéu Elevator Industries, Inc. (N ouvéau), as
insured, and defendant New York Marine and General Insurance Company (Marine), its primafy
insurer uﬁder a series of corhprehensive general liability (CGL) policies.

In motion sequéﬂcé numbér 004 (N YSCEF Doc No. 71), Nqueaﬁ moves this court for
an order, pursuant to CPLR 3212, granting it summary jﬁdgment, decléring that it he(ls not

exhausted coverage under its primary CGL policies issued by Marine and that Marine must
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continue to defend and indemnify Nouveau with respect to several personal .injury> a'ctions
brought against Nouveau. | | |

In motion sequence number 006 (NYSCEF Doc No. 109), plaintiffs Naﬁonal Casualty
Company (National) and Scottsdale Indemnity Company (collecfively, Scottsdale), Nouveau’s
excess insurérs, seek sumfnary judgment, declaring that coverage under .Noﬁveau’s primary CGL
policies, and the umbrell? policy of defendant Markel American Insurahce Company (Markel),
have not yet been exhaus.ted ahd that Scottsdale’s obligétiOns to defend and indemnify I\fouveau
will not be triggered until Marine and Markel have exhaustéd their coverage by payment of | '
settlements and judgments up to their respective policy limits. ' N

Marine opposes these two motions and cross-moves for summary jvi‘ld'gment, pursuant to
CPLR 3212, seeking a declaration that Nouveau has exhausted its primary coverage with respect
td the losses at iss.ue, inasmuch as they all fall within the so-called “products-combleted ,
operations hazard aggregate limits” set forth in its primary CGL policies. |

In motion sequénce number 005 (NYSCEF Doc. No. 164), Nouveau moves by order to
show causé for an ord¢r sealing certain documents filed as exhibits to its summary judgment
motion, which consisted of copies of vthe service contracts that Nouveau has‘ with its customers,
which are alleged to corztain proprietary and pricing information.
Background |

In its amended coﬁlplaint, filed November l,A 2016; Nouveau alleges that it pufchased
from Marine Six CGL policies (Marine Policies) for consecutive one-year periods, commencing
on June 1, 2009 and ending on June 1, 2015 (complaint [NYSCEF Doc No. 6] ] 3 and 13). Each
of the Marine Policies provides a liability limit of $1 million, with an aggregaté linﬂit of $2
million, per accident or occurreﬁce (id. §4). Nouveau further alleges that the policy premium E
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reﬂects. a “pe‘r project aggregate,” idenﬁﬁed in Endorsement # 26 of each Marin¢ Policy, which
states that the $2 million limit “applies 'separelltely to each of Noﬁveau’s projects” (id. 9 5).

The Marine Policies provided several different types of coverage, sﬁbj ect ;to different
liability limits (see Limits of Liability set forth in Declaration V of exemblar policy anﬁexed as
exhibit A to the complaint [NYSCEF boc No. 7]). Under Declarétion V.A, coverage is limited to
$1,000,000 for each occurrence (id.). Under the Products-Completed Operations Aggregate
Limit set forth in Declaration V.B, coverage is limited to $2,000,000 (id). Undef Declaratiph :

| ~ V.F, the General Aggregate Limit is capped at $2,000,000 (id. Declarations‘at 2),

Section 1 of the Marine Policies’ CGL Coverage Form, which follows the De’clarations,'
describes the different cdverages afforded thereunder. The relevant provision, Coverage A,
provides for bodily injui'y and property damage liability coverage (id., CGL Pdlicy Form,
Coverages at 1;7). |

Section I1I of the CGL Coverage Form, captioned “Limits of Insurancé,” states that ‘;the
General Aggregate Limit is the ﬁlost [Marine] will pay for the sum of . . . Damages under
Coverége A, except damages fo.r ‘bodily injury’ or ‘pr;)pert’y damage’ included in the ;products-
completed operétions.ﬁazard”’ (id, Limits of Insuranée, subsection 2 [b]). Section III goes on to
provide that ‘[t]he Products — Completed Operations Aggregate Limit is the most [Marine] will
pay under Covéragé A for damages because of ;bodily injury’ and ‘property damage’ included ih
the ‘products —- completed operations hazard’” (id., Limits of Insurance, subsection 3).

Section V of the CGL Policy Form sets forth the Marine Policies’ “f)eﬁnitions.” Therein,

‘“Prod’ucts.-completed operations hazard’ | |

(a) Includes all ‘bociily injury’ and ‘propérty damage’ occurring away from

premises you own or rent and arising out of ‘your product’ or ‘your work’
except: '
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(1) Products that are still in your physical possession; or

(2) Work that has yet to be completed or abandoned. However, ‘your work’
will be deemed completed at the earliest of the following times:

a. When all of the work called for in your control has been
completed.

b. When all the work to be done at the job site has been completed if
your contract calls for work at more than one job site.

c. When that part of the work done at the job site has been put to its
intended use by any person or organization other than another

contractor or subcontractor working on the same project.

Work that may need service, maintenance, correction, repair or replacement,
but which is otherwise complete, will be treated as completed.

(id., Deﬁnitioné, sub.section. 16).> Section V defines “your work™ to include “work or operations
performed by you or on your behalf l“(id.., Definitions, subsecti.on 22 [a][l]);

Endorsemeﬁt # 26 to the Marine Policies, captioned “Per Project Aggregate,” provides
that “[i]n consideration of the premium charged, it is hereby agreed that the General Aggregate
Limit set 'forth in Declaration V.F. shalI épply sep}arately to each of your projects away from
premises owned by or rented to you” (id., Endorsements, Endorsement # 26). .Thev Marine
Policies do not ‘deﬁn_e the term ‘v‘project.” |

During the relé?ant poli;:y periods and t_hereafter,'twelve personal injury actions were

commenced against Nouveau (Underlying Actions),! in which plaintiffs claimed that Nouveau

! The Underlying Actions, identified in paragraph 8 of the complaint, are: (1) James v Nouveau Elevator
Indus. (Sup Ct, Kings County, Index No. 27360/2010); (2) Maxwell-Cooke v Safon, IIC (Sup Ct, NY County, Index
No. 153275/2012); (3) Ashe-Collis v New York Congregation Ctr. (Sup Ct, Kings County, Index No. 2465/2011);
(4) Carter v Nouveau Elevator Indus. (Sup Ct, Kings County, Index No. 503340/2012); (5) Bard v Beth Israel Med.
Crr. (Sup Ct, Kings County, Index No. 2172/2013); (6) McFadden v Moinian Dev. Group (Sup Ct, Kings County,
Index No. 30783/2010); (7) Ruiz v Long Island College Hosp. (Sup Ct, Kings County, Index No. 29050/2009); (8)
Griffiths v The Durst Org. (Sup Ct, Bronx County, Index No. 301728/2011); (9) Seabrookv 24 W 57 APF LLC (Sup
Ct, Kings County, Index No. 18242/ 2010); (10) Perloff' v Huntington Hosp. (Sup Ct Suffolk County, Index No.
37644/2010); (11) Maxwell v Nouveau Elevator Indus. (Sup Ct, Kings County, Index No. 29036/2010) and (12)
Kebede v Nouveau Elevator Indus. (Sup Ct, Kings County, Index No. 10112/2012).
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had negli gently servicéd maintained, and repaired the elevators that caused their physical_ injuries
during periodé of coverage under the Mal.rine‘Po_licies' (id. 99 7-8). Nouveau contends that oniy
two of the twelve Underlying Actions involved injuries that allegedly oécurfed at the same
premises (id. q 8). Nouveau further aséerts that, at the time of each accident, none of its
opgrations had been completed at aﬁy of the su‘bj ect projects (id. § 10).

On March 9, 2017, Marine sent a letter to Nouveau fér each of the Underlying Actions,

asserting that each Ma'rine Policy “applies with a $2 million limit collectively to all suits and that _’

' Nouveaﬁ is not afforded a separate $2 million per-location limit,” and so each Marine Policy’s
limit “had, or would soon, be reached, and Marine would no longer providé coverage” to
Nouveau (id. § 11).

Scottsdale, in the supplemental complaint (Scottsdale compl.aint [NYSCEF Doc No. 90]),
allege that the excess policies it issued to Nouveau “provide coverage when the applicable limits
of the underlying primary policies issued to Nouvéau by [Marine]*,‘and the umbrella policy
issued by [Markel], have beén exhausted” (Scottsdale complaint 92). S;:ottsdale further alleges
that, in connection with the “numerous lawsuits” filed againsf Nou;feau', Marine has “taken a
position regarding [an] erosion of its aggregate limits that is not in accordance with the
provisions c;f the primary policies, and that adversely affects the rights and obligations of
Scottsdale under the excess polices” (id. w 3-4). Scottsdale seek a “judicial determination as to
the proper application of the aggregate limits of the [Marine Policies], which d‘etermination will
also apply to the [Markel] umbrella policy by virtue of a General Aggregate Follow Form

Endorsement” (id.). Scottsdale assert that it sought to file the “Complaint in Intervention seeking

Only the Maxwell and. Kebede actions involve claims for physical injuries allegedly suffered at the same
~ premises (complaint  9). ' :
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declaratory relief,f’ es the issues 1n cvontroversyf“arise out of the same transactions and
ecc'urrences that gave rise to the main action” filed by Nouveau against Marine (id. 9 10). |

Justice Lebevite of this court granted Scettsdale’s motien to intervene by order dated
February 16, 2018 (N YSCEF boc No. ‘51). Scottsdale then moved to add Markel, Nouvean’s
umbrella insurer, as a defendant in this aetiOn, which motion was granted by this conrt on August_
14,>20l 8 (N YSCEF Doc No. 63) Scottsdal'e filed the siippieniental summons and amended |
complaint against Marine and Markel on August 29, 20,1 8§ (N YSCEF Doc Nos. 66 and 67) and:
in response, Marine filed its answer on September 4, 201 8 (N YSCEF Doc No. 69) and Markel
filed its answer-on November 28 2018 (N YSCEF Doc No 70) |
D1scussmn _

Motion Se\quence Numbers‘004 and 006 -

Noui/eau and Scottsdaile, in their motions,‘ and Marine in its cross mot‘ion,' seek.summary :
judgment with respect te coverage. Ina sumrnary judgment motion, the.movant‘ “must make a
prima facie showing of entitlement to jndgment as a matter of la\iv. tendering sufficient evidence
to eliminate any material issues of fact” (Alvarez v Prospect Hosp 68 NY2d 320 3241 986])

If the movant fails this showing, the motion must be denied (zd ) If this showmg is made,
however, the bnrden [then] shifts to the party opposing the motion . . . to produce sufficient
evidentiary proof . to establish the existence ofa materiai_issrie of factwhich» require a trial of
the action” (id.). |

In»weighing a summdry judgment r.notion,v “evidence should be analyzed in the light most
favorable to the party opposing the motion” (Martin v Briggs, 235 AD2d_ 1‘92, 196 [1st Dept
1997])i The »motion‘should be denied if there is any doubt about the existence of a material issue
of fact (Vega v Re;tani Constr. qup.', 18 NY3d 499, 503 [2012]). However, bare allegatien.s or
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conclusory assertions are insufﬁcienf to create genuine issués of fact to defeat the motion
(Rotuba Extruders, Inc. v Ceppos, 46 NY2d 223, 231 [1978]).

Inits summargf judgment motion, Noﬁveau argues that by Viﬁue of Declaration V.F,
which provides for a General Aggregate Limit of $2 million, aﬁd Endorsement # 26, Which
provideé that the General Aggregate Limit “shall ai)ply separately to each of [the insured’s]
projects away frorﬁ premises owngd by orrented t(v>v [the insured]” (complaint exhibi£ A Marine
Pélicy [NYSCEF Doc. No. 7] [Declarations and Endorsement # 26]), Marine is bound to honor
vthe higher aggregate claims cap of $2 million per project location. Nouveau also contends that
Marine’s disclaimer letter improperly applied the lowér coverage limit from fhe “products —
completed operation hazard” limit in Declaration V.B to deny it coverage (id.).

Among its other argunients, Nouveau asserts that its work relating to the Underlying
Actions consisted of repair, service and maintenance of its customers; elevatofs énd s0 its
continuing performance under its service contracts constitute th¢ type Qf ongoing‘ operation that
do not fall within the ambit of the Marine Policies’ completed operations limits (citing, inter
alia, Town of Fort Ann v Liberty Mut. Ins. Co., 69 AD3d 1261, 1262. [3d Dept 2010]). Nouveau
conclud¢s fhat Marine is required to defend and indemnify Nouveau up to the limitation. cap 6f
$2 million per project location afforded under Endorsement # 26, and that the court should
declare that Nouveau’s elevator service agreements constitute or\lgoing opefations until the
agreements5 terms expirve. |

| In their moﬁon, Scottsdale jbins Nouveau in arguing that Marine improperly classified
Nouveau’s elevatqr serViCé work as a “products — completed operations hazard” under
Declaratioﬁ V.B, which limits coverage to $2 million for the policy period, and instead should ’
have provided coverage undeerecla'ration V.F and Endorsement # 26, providing Nouveau a
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liability limit of $2 million “per projeet,” and that Scottsdale has no payment obligation uﬁtil '
Marine and Markel have exhausted their “per project” limifs (affirmation of Briaﬁ W. Colistra,
Esq,, executed April 4, 2019 [NYSCEF Doc ‘.1 09] 99 4-5). Scottsdale also contends that Marine is
improperly using the “products — completed operations aggregafe” as an exel_usion and that
operations that are ‘recurring activities, such as those conducted by Nouveauﬁunder its elevator
service eontracts, are “ongoing operations,” not subject to tﬁe products-completed operatiolns
classification (id. 9 24).

As to Markel, Scottsdale assert that because Markel provides ~Nduveau’s first layer excess
coverage, which sits below ‘Scottsdale’s exeese polieiee, Markel must pay its lirﬁits on a per
project basis in the same manner as Marine before Scottsdale’s obligations are triggered (id. |
25-26).

Scottsdale seek summary jﬁdgment declaring that the claims in the Underlying Actions
against Nouveau are not subject to the “products-co;ﬁpleted operations aggregate limit,” but
rather the “per project general aggregate limit,” which provides $2 million coverage from Marine
for each location where Nouveau performs services. Scoﬁsdale also seek a declaration that t‘he
general aggregate limit of the policy Markel issued to Nouveau applies to the claims in the
Underlying Actions and prov\ides up to $2 millioﬁ coverage for each location where Nouvea;J
performs services, aﬁd that Scottsdaie’s excess policies apply only after the claims in the
Underiying Actions exhaust Markel’s limits of payment of up to $2 million for each location
where Nouveau performs services. | |

Markel, in its submission‘(afﬁdavit of Deborah Mason, sworn to May 6, 2019 [NYSCEF
Doc No. 138]), states that it’takes no position with respeci to the arguments made by Nouveau,

Scottsdale and Marine. Markel also notes that the policy it issued to Nouveau was only in effect
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from June 1, 2013 to Ot:tober 11,2013, and so .it oniy covérg claims or damages in excess of the"
limits of the applicable Marine Policy for bodily injury that occurred tluring that policy period.

In its opposition and cross motion, Marine contends that the language of the Marine
‘Policies clearly demonstrates that the clalms at issue are subJ ect to the $2 million aggregate 11m1t
under the * products completed operation hazard” provrsron in Declaratlon V.B. Marine further
asserts that the $2 million general aggregate limit in Declaratlon V.F is defined to exclude claims
like these, which are subject to the produr:ts-completed operations hazard. |

Marine notes that Nouveau and its affiliate, nonparty NuStar Elevator Construction
Company (Nustar), are involved in elevator construction and inétalla_tion projects, and that
NusStar is also an insurf:d under the Marine Policies. Marine argues that the 1angliage of

_vEndorsemeV:nt # 26 was intended to provide separate limits for each of Nustar’s construction
projects, and so this court should reject Nouveau’s attempt to misinterpret the per projéct
aggregate provision to apply to Nouveau’s elevator service contracts.

Marine also argues that Nouvéau’s t:ontention — that ongoing elevator service work is
different from elevator installation work and that ité service contracts cannot be deemed
completed until the contract has expired — cannot be reconciled with the wording of the Marine
Polices, which state, in relévant part, that “work will be deerrred to be completed ... when that
part of the work done at a job site has been put to its intended u'se”'and “work that may need
service, maintenance, correction, repair or replacement, but which is otherwise complete, will be
treated as completed” (Marine Policies, Definitions, suhsecti.on 15 [a][2]). Marine asserts that;
because the elevators in the Underlying Actiorls had been put back to their intended use by being
rettlrned to regular service after Nouveau conducted mainterrance or repair services, each of the
accidents fall within the prOducts — completed operations hazard provision, citing Zurich Ins. Co. |
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v Principal Mut. Ins. Co. (761 A2d 344, 349 [Md'Spec App 2000] and Avrio Group Surveillance
Solutions, Inc. v Essex Ins. Co. (790 F Supp 2d 89, 100-101 [WD NY 201 1] [-con'struing
Maryland law]). Additionally, Marine contends that the per project aggregate in Endbrsement #
26 does not apply here because the term “project,” as used therein, refers to “constructipn
projects,” not service contfacts, and that limitations of liability are not considered exclusions and
so are not to be construed against the insurer.
“As with any contract, unambiguéus provisions éf an insurance coﬁfréct must be given
| their plaih and ordinary meaning, and the interpretation of such provisions is a question of law
.‘for the court” (Whité v Continental Cas. Co., 9 NY3d 264, 267 [2007] [citétions omitted]). “It is
well séttled that a contract is unambiguous if the language it Iuses has a definite aﬁd precise
meaning, unattended by danger of misconcepti.on in the purport of the agreement itself, and
concerning which there is no reasonable basié for a difference of opinion” (id [internal quotation
marks, alteration and citations omitted]; see also United Stéztes Fid & Guar. Co. v Annunziata,
_67 NY2d 229, 232 [1986] [clear aﬁd unambiguous policy provisio;ls “must >be given their plain
and ordinary meanihg, ahd courts should refrain from rewriting the agreement” [interﬁal '
quotaﬁoﬁ marks and citation omitted]). | |
If an ambiguity exists, that is, where “the language is reasonably sus‘ceptigle of more than
one interprétation” (Demétrio v Stewart Tit. Ins. Co.,-124 AD3d 824, 826 [Zd Dept], Iv denied,
25 NY3d 906 [2015]), the insurer be'ars the burden of establishing that the construction it
advances is not only reasdnable but also that it is “subject to .no other reasonéblé.interpretation’v’
(Seaboard Sur. Co. v Gillette Co,, 64 NY2d 3.04, 311 .[1984]). “[W]hen the.insurer failsAt.o submit
extrinsi.c evidence that resolves the arhbiguity, the proper interpretation is an issue of law- for the
court and the ambiguity must be resolved against tﬁe drafter of the contract, the insurer”
157891/2016 NOUVEAU ELEVATOR INDUSTRIES, vs. NEW YORK MARINE AND GENERAL Page 10 of 14

Motion No. 004 005 006

10 of 14



_ I'NDEX - NO. 157891/ 2016
NYSCEF DOC. NO. 142 ' : . RECEl VED NYSCEF: 12/ 23/2020

(Kenavan v Empire Blue Cross and Blue Shield, ?7;48 AD2d 42? 47 [1st Dept 1998], citing State

. of New _York v Home Indem. Co., 66 NY2d 669, 671 [1985]; see also Westview A;soc. v
Guaranty Natl. Ins. Co., 95 NY2d 334, 340 [2000] .[“If the laﬁguage of the policy is doﬁbtful or
uncertain in its meaning, any ambiguity fnust be resolved in favor of the insured énd' against the
,insure.r”]_ [citation omitted]). “[ W]henever an insurer wishes to exclude certain céverage frorﬁ its
policy obligations, it must do so in clear and unmistakable language” (Seaboard Sur. Co., 64
NY2d at 311 [internal quotation marks and citation 6mitted]). “Any such ¢xclusions‘ or
exceptions from policy coverage must be specific and 'clear‘in order to be enforced. They are not
to be extended by interpretation or implicatién, but are to Be accorded a strict and néfrbw :
construction” (id. [citatior;s omitted_]).. , ( |

New York law applies, as there is no dispﬁte émong the parties as to the appli_cability of
New York law, Nouveau is a foreign corporation duly authorized to do business in the state of
New York (complaint [NYSCEF Doc No. 6] 9 1), and Marine'is a foreign corporation bauthorized
to do busiﬁess in New York (é.nswer [NYSCEF Doc No. 9] 2) (see Lumbermens Mut. Ins, Co. v
Town of Poﬁnd Ridge, County of Westchester, 362 F 2d. '430, 432 [2d Cir;1966] [citing New |
York cases]). | | |
Marine’s reliance on the Zurich Iﬁs. Co. and Avrio Group decisions is misplaced, as

neither of those cases address New York law and the Mafylénd rule they follow is not followed
here. Under New York law, completed operations policy language does not apply where, as in
this case, an insured’s ohgoing services require it to continue engaging in operations at the
locations where the uﬁd_erlying physical injuries allegedly occurred, even though .its pérsonnel
were not at those 10cations at the times of their occ_:urrénce (Lumbermens Mut. Ins. Co., 362 F2d
at 432-44 [town snow and ice removal services], citing Vito v Géneral Mut. Ins. Co:., 15 AD2d
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289 [3d Dept] Iv denied, 11 NY2d 645 [1962] [propane gvas service contract]"see also United
States Underwrzters Ins. Co. v Image ByJ& K LLC,335F Supp 3d 321 337 [ED NY 2018]
[defendant insured floor cleamng contractor prevalls at summary judgment, and plamtlff insurer
ordered to defend and indemnify, where policy claus'e excluding coverage for completed w_ork
found “inapplicable because one reasonable interpretation rs that work vsras ongoing wh'ile |
contracts. were in effect”]).. | |
- Also, theterm “project” does notvnecessarily mean “construction project,” as Marine
asserts (see id., 335 F | S}u;pp 3d at 337 [noting term “project” in policy’s All Works clause “could ,
be interpreted as connoting a subdivision of a contract [or] reasonably i_nterpreted as’
encompassing the entirety of any agreement‘ for which the n_amed»insured_ [floor cleaning
contractor] sougnt coverage”]). In any even’r, if Marine intended to restrict the definition of .
;‘project " to constructlon prOJects in 1ts coverage limitations, it was requlred to do so in clear and -
unambrguous language (Zohar Creatzons Ltd. v T hose Certain Underwrzters at Lloyd S, 176 AD -
2d 611,612 {1st Dept 1991] citing Seaboard Sur. Co 64 NY2d 304 [where insurer farled to
express cov_erage limits in clear, unambiguous terms, lower limitation of liability held
~ inapplicable]). F inally, the court need not determine that the insurance _prouision at issue i‘s an
exclusion to consrrue an’ambiguity therein'against the insurer (see Ereeez' v‘Insurance Co. of N.
Am., 46 NY2d 351, 353 [1978] [“Well recogmzed is the general rule that amblgultles in an
insurance pohcy are to be construed agalnst the i insurer, partrcularly when found i in an
exclus1onary clause’ ]_ [c1tat1on omitted]).
Motion Sequence Number 005
In motion sequence nurnber 005, Nouveau seeks ‘an order of tnis court to seal documents
that were filed with the affidavit of Donald J. Speranza, sworn to February 7, 2019 (N YSCEF
157851/2016 NOUVEAU ELEVATOR INDUSTRIES vs: NEW YORK MARINE AND GENERAL Page 12 of 14
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Doc No. 73) aé Exhibit B (NYSCEF Doc Nos. 75-81), in support of its summary judgment
! motion. These documents consist of customer seryice'céntracts that pﬁrportedly contéin |
proprietary information, including the names and addrésses of éustomers énd pricing figures
(afﬁrmatiqn "of William J. Mitchell, Esq., e'xe‘cutéd March '1 1, 2019 [NYSCEF Doc No. 102], 99.
4-7). Because the motion is unopposed, the relief sought therein is granted to the extent of
sealing the proprietary irllformation.i{n Exhibit B froin noh-litigants, as requested by Nouveau
 (Mancheski v Gabellli Group Capital Partners, 39 AD3d 499, 502 [2d Dept 2007] [relief for
sealing granted where docements contained non-public proprietary financial information]).
Accordingly, it is hereby .
O_RDEREDYIthat tﬁelmbtion for summary judgment by plaintiff Néuveau in motion
sequence number 004 is grénted; aﬁd it isvfurther' | -
| ADJUDGED AND DECLARED that Nou\}eau'is entitl.ed to éoyerage from defendant
Marine under Declaration V.F. and Endorsement # 26 of the Mariné Poli‘ci‘evs and that Marine
~ must _continue to defend and indemni_fy Nouveau until thé limits of liability under Endorsement #
'. 26"5 Per Project Aégrcgate aré exhausted with .respect to each of the Underlying Actions; and it
is further
ORDERED that the motion for summary jﬁdgme_nt by plaintiff-intervenors Scottsdale in
motion sequence numbér 006 1s granted; and it is further ’ |
ADJUDGED AND DECLARED that the coverage obligations of Scottsdale shall not be -
triggered until. Marine and Markel _ha?e exhausted the limits of their respective primary and
umbrella pOlicie‘s by payment of setﬂements and judgments in cofinection with the Underlying
‘Actions; and it is further |
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IORDERED that the cross motioh for summary judgment with respect to motion sequence
numbers 004 and 006 by defendant Marine is denied, in all respects; and it is further
ORDERED that the motioﬁ by Nouveau, under motion séquence number 005, which
seeks an order sealing ¢ertain proprietary documents that were filed as e'xhibits‘to its summary
judgment motion, bearing NYSCI;ZF document numbers 75 through 81 in thi§ action is hereby
granted, and the. Clerk of the Court is hereby» directed to resirict access to these docﬁments to
court personnel the parties to this action; and it is further
- ORDERED that the Clerk is directed to enter judgment accordingly.
Any requested relief not expressly addressed by the court has nonetheless been considered

- and is hereby denied and this constitutes the decision and order of this court.

2 -
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